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REPLY COMMENTS

The instanlL Pelition ror Rule Making (PRM) is an
excellent opportunity for the commission to enact procedures
spacifically to design to eliminate "abuse of process,"
Comments filed by others during the initial comment period
touch on the abuse petitioners must face in the rule making
process, The requested allocation of new channels to
communities that are only “dots® on a map are presently
frustrating many needed upgrades. They are usually proposed
at the Alloeation Branch by p-arties intent on bloocking
upgrades. They can be referred tm as "Rlock Merchants.!

Ae¢ an independent consultant, I have viewed firet-hand
many attompts to blook legitimate upgrades. Thig usually
happens because a competitor and/or a perconality confliot
causes a party to file some form of pleading that thwarts
the upgrade. The must fLrequently used process is the

requesting of an allocation which produces a first local
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service to a small community.




The upgrade by application process could eliminate the
saturation of the FM band with unused and unwanted
allnnations. In addition, a reasonable cutoff protectiocn
for this type of upgrade wonld alsa eliminate the abuse of
PETITIONS FOR RECONSIDERATION. When parties attempt to use
reconsidcration to further prohibit ‘new or improved
competition, including actions that could ba construed as a
personal vendetta, it is obvious to anyonc associated with
the Commissloun’s allocation procedure that this is a blatant
abuse of process, If the Commission adupls cerlain criteria
in the instant FRM, many of these abuses can be elliminated.
While the present proposal is a step in the right direction,
additional consideration of other pertinent points will

allow the upgrade process to be greatly streamlined.

I, ALLOW

REDUCES THE TINS DELAY BSTHEEN THE INITIAL
FILING AND THE GRANTING OF THE CP

Under the ocurrent procedure, permittear and licensaas
rust file a petition for rule making, which because of the
ourrent lead of the Allocations Branch, a periocd of one to
two years exist before the I'RM is rclcascd for comments., If
the PRM is uncontested, a period of six months usually
elapses before a Report and Order is given. If there is a
conflict in the PRM, this time period can presently stretch
into several years. An upgrade by application, provided no

legal, engineering, or FAA complications occur, can De
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easily completed within six months, This places the
applicant in a more business-like atmosphere and allows for
a more expadient maximum utilization of the spectrum,
especially when the application is afforded a reasonable
Wout-off" protection against frivnlous petitions for rule

making epecifically designed as block mechaniems.

IL is Lhe induslry’s consensus of opinion that the FM
spectrum is approaching the saturation point with the
proliteration of allocations., However, it 1is not generally
discussed that the possible approaching grid lock is being
brought about by the allocation of channels to small
communities. These allocations are made as various parties
attempt to block other parties’ upgrades. Therefore, the
commission must consider new regulations that give present
licensees and permittees preference over the allocation of
new channels, For a five vyear apecified period the
Commission should be mainly concerned with existing
broadcasters being able improve their facilities. Presently
broadcasters run the risk of having to spend countless
thousands of dollars and use an unnecessary number of years
(not to mention the Commission’s resources) fighting a
blatant attempt to block.

New technology and the vast number of new broadcast

outlets provide the public numerous methods for the
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expression of diverse views and opinions, without the
continued allocation of additional <¢hannals. The
Commission’s new focus should be the development of criteria
that assiat in the development and improvement of existing
service. The upgrading by apptication process is one method

to expeditiously accomplish thige task.

In the Notice of Proposed Rule Making the Commission
stated that it was considering limiting "one step" upgrades
to co and adjacent channels, and only when they did not
include third (or more) parties, In order to avoid the
“block merchants" and frivolous petitions for
reconsideration continuing to deplete the resources of the
Commission, it should ailow all upgrades that involve other
parties as long as those parties are participants in the
procass. In other words, as long as movement or involvenment
by other partiea doas not require the issuance of a Show
Cause Order as to why its licensa should not be modified.

There are many scenarios where multiple applinants
could all benefit from channel ewaps, antenna relocations
and possible down grades. In these ocoenarioe eome
applicants would benefit from upgrades, others from antenna
relocations und sLill others from down grades. lHowever,

they are arfraid to peruse these developunents since the



"hbilock merchants" and/or competitors, through abuse of the
system, will ¢éreate such time delays that the cost are
prohibitive.

If mutually agreed channel changes, upgrades, antenna
relocations, etc. are jointly submitted years of depriving
tha public improved service can bhe avoided. As stated
previougly, the Commission’s possible concern for such
scenarioe which avoid the opportunity for counterproposals
and oconflioting DRM’sc (designed primarily to block) is of
ninor importance since there are few areas in the U3 with
less that two priwmary aural services.

Additionally, some comments have been suggested that
non-adjacent channel upgrades be allowed. LI the Commission
truly wants to assist the public in achieving the maximum in
service and at the same time preserve its resources, it must
include provisions that allow for existing broadcasters to
have every method possible to improve its facilitlies. This
would of necessity include non-adjacent upgrades. Non-
adjacent upgrades could be possible often if tha cooperation
of other licensees in various locations were sought.
Bagically, if non-adjacent channel upgradec were oombined
with the mutually agreed econario previouely mentioned, many
exioting Droadcasters would able to improve service,
liowever, under the present requirements that they follow the
rule making process (hey are hesltanl Lo allempt it since it

would involve numerous opportunities for the "block
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merchants® and/or competitors to frustrate and delay their

efforts.,

changes in city of license by application should also
ba included in the instant PRM. It should be combined with

the ahove proocadures.

Iv.

In its Notice the Commission indicated that it sought
comments on the upgrades by applications where an applicant
mast first demonstrate that a fully spaced site existed
before filing under Section 215, If this were the creation
of a new allocation this procedure should be followed.
Howevdr,' there are numerous rural applications were an
upgrade to a needed higher class misses the required
distance separations by a few meters. To eliminate all of
these licensees from upgrading, when they can easily meet
the standards of Section 215 is to deprive many small fringe
area comnunities of additional service that could be receive
from neighboring community upgrades.

The main question to be answered here is does Section
215 adcquatcly function aes it wae propoced. If it doesr (and
it does) it should be included in the onc otep upgrade
scenario. If the Commission adopts the coritcria that all
upgrades possible by Section 215 are to be disallowed, it

will defiantly eliminate local coverage to persons living in
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remote ares of the south and west, Signals from large
markets are often available to these areas, but stations
inside their own county are unable to provide local service
due to inadequate power levels. These areas are not
financially dqualifiad to provide the necessary revenue to
support local stations. Therefore, all news, entertainment,
etc. has to come from distant markete. Section 215 must not
be used to create new allocationa, however, the Commiscion
should allow existing broadcostéra tec improve their
facilities when using Section 215 to upyrade by application

as their only methoa,

The use of Section 215 to facilitate upgrades by
application could be used to break the "grid 1lock" that
exist in many existing PRM’s that are at an impasse by only
a few meters (or at most a few kilometers). The upgrade by
application under Section 215 would also make it possible to
correct pending rule making problems where existing
licensees have been greatly injured by Commission error. A
prime example of this i’ the lang pending upgrade patition
of WHOD(FM), Jackson, Alabama. The licensee first filed for
an upgrade to a c¢lass C3. Thie wae granted and timely
constructed. While waiting fer the class €3 to be granted,
a petition was filed to upgrade to a class C2. After the
class €3 was constructed and a form 302 filed, the
Commission staff obviously inadvertently removed Lhe class

cd petition coordinates when they removed the no longer
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needed class €3 allocation coordinates, Two other CP’s were
subsequently issued that conflict with the WHOD class C2
upgrade since the petition coordinates did not appear in the
Commission’s data base, The licensee of WHOD has spant
thougands of dallars needlessly due to a Commission error.
The use of Section 215 and an upgrade by application would
eliminate thig problem.\1l
CONCLUSION

The rule making process is preasently bcing greoatly
abused. The instant PRM provides the Commission a grcat
opportunily luw establish criteria that makes the upgrading
of existing allotments, CPs and licensed stations more
streamlined. However, many of the upgrade scenarios will be
allowed to "die on the vine" it the PRM is adoptea witnout
expanding the criteria to include the provisions discussed

in these reply comments.

Respectfully Submitted,

RS Py

Paul Reynolds,
Consultant

415 North Colloge Street
Greenville, Alabama 36037

\1 If must be noted that a conflicting PRM was filed before
the WHOD Comment period would have been issucd. However,
using the Commissicn’s allotment procedures, WHOD would have
prevailed
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